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(Hniteii Stated Court of Appeals 

District of Columbia 


No. 9042 


Sydney A. Chaplin, 
Appellant, 


vs. 

United States of America, 

Appellee. 

Appeal from the District Court of the United States for the 
District of Columbia, Holding a Criminal Court 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

By virtue of authority contained in 17 D. C. Code (1940) 
17-101, appellant prosecutes this appeal from a final judg¬ 
ment against him entered in the United States District 
Court for the District of Columbia. 

STATEMENT OF THE CASE 

During the January, 1944, Term of said District Court 
an indictment in two counts was returned against appellant 
and his wife Dorothy Chaplin. The first count charged 
False Pretenses as denounced by 22 D. C. Code (1940) 
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1301. (App. p. 1-2) The second count charged larceny. 
During the trial, the second count charging larceny was 
abandoned by the prosecution. Appellant and his co-de¬ 
fendant were therefore tried and convicted on the first 
count of the indictment. Hereinafter the first count will 
be called the indictment. 

Eliminating technical verbiage the inducing clause of 
the indictment charged that on November 23, 1941 
Sydney A. and Dorothy Chaplin made to Violette McMul¬ 
len three false pretenses, viz: 

1. They were engaged in the wine and liquor business 
in Alexandria, Va. 

2. That if Violette McMullen would advance to them 
a certain sum of money, they would purchase liquor stamps 
with said money. 

3. That after six months they would return the money 
so advanced with $105.00 or $106.00 additional. 

The second clause charged that by means of which false 
pretenses defendants, with intent to defraud, obtained 
from Violette McMullen the sum of $375.00 in money, the 
property of Violette McMullen. 

The traversing clause concludes,—that whereas in truth 
and in fact: 

1. They would not purchase liquor stamps, and 

2. Would not return to Violette McMullen the money 
she advanced to them together with $105.00 or $106.00. 
(App. p. 1-2) 


TRIAL 

After the jury panel in attendance had been sworn on 
voire dire the Assistant United States Attorney without 
any stated reason inquired of the members of the panel 
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whether any of them knew Norman Bowles, a disbarred 
attorney twice convicted of a felony, then a spectator in 
the room. 

Objection was made to the inquiry on the grounds that 
it was made to prejudice the accused. After the jury had 
been selected and sworn, and during recess, counsel for 
accused heard, in the men’s room some of the jurors dis¬ 
cussing the Bowles incident. Thereafter, and before the 
taking of any testimony, appellant’s counsel moved the 
Court to declare a mis-trial. After questioning the jurors 
the trial Court overruled the motion. (App. p. 7) 

PROSECUTION’S EVIDENCE 

Hunter Miller, a Virginia Official, testified that Dorothy 
Chaplin, trading as Old Dominion Distributors held a 
wholesale wine license. His Records did not show that 
Sidney A. Chaplin had ever applied for a license. 

Older records of the ABC Board could not be found 
and witness could not say whether Sydney A. Chaplin had 
been given as general or sales manager in the license 
application of Dorothy Chaplin. 

Between the dates of November 1, 1941 and January 
13, 1942 Old Dominion Distributors purchased $39.00 worth 
of stamps and 2,725 gallons of wine, some of which was 
for ojut of state sale not requiring anv stamps. -(App. 
P- 8) 

During the month of November, 1941 Sydney A. Chaplin 
underwent an operation at the Episcopal Eye, Ear & 
Throat Hospital. Complaining witness met Chaplin and 
his wife, Dorothy, while on duty as his nurse. 

November 23, 1941 Chaplin began “propositioning” her 
to go into a wine and liquor business with him in Alex¬ 
andria, Va. He said he had the stock and license to operate 
but needed money to buy state liquor stamps to get two 
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car loads of wine out of the warehouse. If she would give 
him $375.00 to purchase stamps, she w’ould be repaid on 
or before six months including $105.00 or $106.00. (App. 
p. 9) 

November 26, 1941 complaining witness, met Sydney 
and Dorothy Chaplin at the Harrington Hotel. Dorothy 
wrote out a check which complaining witness signed and 
gave to Sydney Chaplin. Over objection and exception 
the Court permitted a check, identified by complaining 
witness as the one she signed, to be received in evidence. 

It was dated Nov. 26, 1941, on the Hamilton National 
Bank, payable to the order of “Old Dominion Distribu¬ 
tors, S. A. C.” for $375.00, and was signed, “Violette 
McMullen”. On the reverse side it was endorsed “Old 
Dominion Dist. S. A. C. Dorothy Chaplin, stamped by 
Burke & Herbert Bank & Trust Co., Alexandria, Va. and 
marked paid by the bank upon which it was drawn. Wit¬ 
ness said she believed the representations made to her by 
Chaplin to be true and relying upon them she gave him the 
check. (App. p. 9, 10) 

The court over objection and exception, authorized the 
prosecution to introduce evidence of other offenses. But 
before the evidence was adduced the Court instructed the 
jury that “prosecution was going to introduce evidence of 
other offenses and that such evidence should be consid¬ 
ered by them only for the purpose of showing intent of 
defendants at the time of receiving $375.00 November 26, • 
1941.” (Emphasis supplied. App. p. 10) 

Complaining witness then testified that Dec. 4, 1941 she 
met and had dinner with Chaplin who stated he needed 
more money to get more wine from the warehouse. The 
next day she gave him $500.00 cash and a check for $200.00. 
December 9,1941 on his request she gave him seven $100.00 
war bonds. December 29, 1941 Chaplin said he needed 
more money and the next day she gave Dorothy $650.00. 
(App. p. 10, 11) 
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March 27, 1942 complaining witness went to see a lawyer 
about getting her money back. Early in April, 1942 Chap¬ 
lin ‘phoned her asking her “if she wanted to ruin his 
business”. July 13, 1942 Dorothy Chaplin ’phoned and 
wanted to pay seven dollars a week if she would take the 
matter away from her lawyer. He advised her not to 
accept. (App. p. 11) 

On cross examination she stated that the advance of 
$375.00 was made because she thought it was a good in¬ 
vestment. Other advances were made to protect her in¬ 
terests. Four of the seven $100.00 war bonds were re¬ 
turned to her by a third party. She and her sister had 
dinner with Chaplins at their wine warehouse Christmas 
Day, 1941. (App. p. 12) 

MOTION FOR DIRECTED VERDICT 

The prosecution having rested, accused moved the Court 
to direct a verdict of not guilty on the grounds of insuf¬ 
ficiency of evidence. It was denied with leave to renew it 
at tho close of all testimony. (App. p. 13) 


DEFENDANTS’ EVIDENCE 

Both defendants gave evidence. The wine business be¬ 
longed to Sydney, who, as general manager looked after 
purchases and sales. The license was in Dorothy’s name. 
She attended to office work and correspondence. 

Sydney entered the hospital for an operation to remove 
cancerous growth in larynx. Miss McMullen was his day 
nurse. As such she learned of his business difficulties. 
She discussed with him chance of making some money in 
his business; suggested that if he did not need too much 
money she would lend him some. He told her he needed 
$375.00 to buy some stamps, pay off 10% (floor) taxes 
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and take care of a payment to a wholesaler. The day he 
was discharged Miss McMullen gave him a check for 
$375.00. (App. p. 12,13) 

On cross examination, denied intent to defraud. Had 
not paid because of illness and inability to properly man¬ 
age his business which he had to close in latter part of 
March, 1942. Altogether he received $1525.00 from Miss 
McMullen. Cashed Miss McMullen’s check for $200.00 but 
gave the proceeds to her. The item of $650.00 in cash was 
never received by Sydney or Dorothy. (App. p. 13) 

RENEWAL OF MOTION FOR DIRECTED VERDICT 

No rebuttal being offered, counsel for accused renewed 
his motion for a directed verdict, which motion was denied. 
The Court also denied counsel’s request for an instruc¬ 
tion to the jury to the effect that unless they found the 
accused had a made a false statement about a past or 
existing fact, they would not find them guilty. (App. p. 14) 

STATEMENT OF POINTS 

1. The Court erred in overruling defendants’ motion 
for a mis-trial. 

2. The Court erred in permitting complaining witness 
to testify that she gave defendants a check for 
$375.00. 

3. The Court erred in overruling defendants’ objection 
to offer and receipt of check in evidence. 

4. The Court erred in overruling defendants’ objections 
to testimony of other offenses. 

5. The Court erred in denying defendants’ motion for 
for a directed verdict at close of government’s case. 

6. The Court erred in refusing motion to direct a ver¬ 
dict for defendants at the close of all testimony. 
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7. The Court erred in denying defendants’ request for 
instruction to the jury that unless they found de¬ 
fendants had made a false statement about a past 
or existing fact, they could not find them guilty. 
(App. p. 5, 6.) 

SUMMARY OF ARGUMENT 
I 

Prosecutor’s unfounded inquiry about Norman Bowles, 
a spectator in the Court room, was made for the purpose of 
imputing guilt and bad reputation to accused. (Assign¬ 
ment 1) 


II 

Evidence that complaining witness gave defendants a 
check for $375.00 drawn to order of “Old Dominion Dis¬ 
tributors, S. A. C.” was a departure from allegations of 
indictment which charged that they obtained money. (As¬ 
signments 2 and 3) 

in 

Since one material issue in the case was intent of de¬ 
fendants in obtaining check from complaining witness, 
trial Judge’s characterization of similar subsequent trans¬ 
actions as OTHER OFFENSES, was tantamount to in¬ 
forming the jury that the transaction described in the 
indictment was also a crime and that they should find them 
guilty. (Assignment 4) 


IV 

Because indictment failed to charge a crime. District 
Court without jurisdiction to submit case to jury. De¬ 
fendants were charged with making but one statement, not 
traversed, relating to a subsisting fact. Two statements 
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relating to future performance, were charged as false 
pretenses and traversed as such. Because no evidence was 
produced that statement of subsisting fact was actually 
false, prosecution failed to make case of false pretenses. 
(Assignments 5 and 6) 


V 

Refusal of the Court to grant defendants’ request for 
an instruction to the jury that they could not convict un¬ 
less they found that the accused had made a false state¬ 
ment about an existing or past fact, left the jury without 
an authoritative statement of the law of false pretenses 
and permitted them to speculate as to the scope of their 
inquiry*. (Assignment 7) 

ARGUMENT 

I 

Prosecutor’s Unfounded Inquiry About Interest of Nor¬ 
man Bowles, a Spectator in the Court Room, was Made 
For the Purpose of Imputing Guilt and Bad Reputa¬ 
tion to Accused. 

Prosecutor’s unjustified inquiry as to what interest 
Norman Bowles had in the case deprived the defendants 
of a fair trial. 

This Court has said (Borum v. United States, 61 App. D. 
C. 4, 6; 56 F (2d) 301) “it is * # # fundamental that the 
prosecution may not show general bad character or repu¬ 
tation of an accused unless and until the accused has put 
his character and reputation in issue”. 

What he could not do directly the prosecutor did in¬ 
directly. He not only imputed general bad character and 
reputation to the accused, but guilt as well by associating 
with the accused the name of Norman Bowles, a disbarred 
attorney with a record of two felony convictions. He had 
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no grounds for the inquiry. Therefore he could have had 
but one purpose in making the inquiry,—prejudice to the 
accused. Having sown the seeds of distrust in the minds • 
of the jury, one of whom knew Bowles, a mere inquiry by 
the Court could not cure the mischief. At the very in¬ 
ception of the trial, which should have been fair, the ac¬ 
cused were convicted by consortium. 

II 

Evidence that Complaining Witness Gave Defendants a 
Check for $375.00 Drawn to the Order of “Old Domin¬ 
ion Distributors, S. A. C.” Was a Departure from the 
Allegations of the Indicment Which Charged that 
Accused Obtained Money, the Property of Violette 
McMullen. 

The indictment (App. p. 1, 2) charged that the accused 
feloniously obtained from the complaining witness $375.00 
in money, of the value of $375.00, of the money and prop¬ 
erty of the complaining witness. 

When one deposits money in bank, property in and title 

to the money passes to the bank. The depositor becomes 

a creditor of the bank. A check drawn on the bank is a 

transfer of that credit to the payee named in the check. 

Deliverv of a check was not a deliverv of monev. Evidence 
♦ * 

of such a delivery* is not evidence of a deliverv of monev, 
the property of the complaining witness. 

The Court will take notice of the fact that in all indict¬ 
ments for obtaining property or money by false pretenses 
by means of exchanging a check for goods or money, 
charges that the accused falsely represented that the check 
was a good and valuable order on the bank upon which it 
was drawm and -would be paid upon presentation. Here 
the defendants did not obtain money the property 1 ' of the 
complaining witness. What they obtained was a good and 
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valuable order upon the bank upon which it was drawn. 
Receipt of evidence concerning the check and the receipt 
•of the check in evidence was error by reason of variance 
from the allegations of the indictment. 

Smith v. United States, S3 F (2d) 631,640 
Butler v. United States, 20 F (2d) 570,573 
Fontana v. United States , 262 Fed 283,296, 7 
Guilfeau v. United States, 28S Fed 731,732 
Neftzger v. United States, 200 Fed 494,497. 

Ill 

Since One Material Issue in the Case Was Intent of De¬ 
fendants in Obtaining Check from Complaining Wit¬ 
ness, Trial Judge’s Characterization of Similar Sub¬ 
sequent Transactions as OTHER OFFENSES, Was 
Tantamount to Informing the Jury that the Trans¬ 
action Described in the Indictment Was Also an Of¬ 
fense and They Should Find Them Guilty. 

Over objection the Court informed the jury that “pros¬ 
ecution was going to introduce evidence of other offenses”; 
Such evidence to be considered “only for the purpose of 
showing intent of defendants at the time of receiving 
$375.00 as charged in the indictment (App. p. 9, 10) 

When produced, the evidence related to subsequent ad¬ 
vances made by complaining witness on the strength of 
the original representations.diligence of counsel fails to 
disclose any adjudicated cases involving a similar situa¬ 
tion. 

The rule that evidence of other offenses is inadmissible 
(Burge v. U. S. 26 App. D. C. 524,34) has so many excep¬ 
tions that the rationale is not always apparent. In Borum v. 
United States, 61 App. D. C. 4, 6; 56 F (2d) 301, this Court 
held,— 

The ground on which such evidence is allowed is 
that both crimes are connected with a single purpose 
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and in pursuance of a single object. In such cases 
proof of the prior crime is admissible to show motive 
for the first. 

In another case (Boyer v. United States 76 U. S. D. C. 
397; 132 F(2d) 12) the following reasoning occurs,— 

No doubt the alleged fact that a man committed a 
crime on another occasion tends to show a disposition 
to commit similar crimes. But when the prior crime 
has no other relevancy than that, it is inadmissible. 
Its tendency to create hostility, surprise, and con¬ 
fusion of issues is thought to outweigh its probative 
value. The law seeks “a convenient balance between 
the necessity of obtaining proof and the danger of un¬ 
fair prejudice.” 

In a concurring opinion in Martin v. United States, 75 
U. S. App. D. C. 399,407, Mr. Justice Stephens pointed out 
still another aspect of such evidence,— 

# * * even though evidence of other crimes is technic¬ 
ally admissible within one of the exceptions to the 
general rule of exclusion, it ought not to be admitted 
if it is purely cumulative so that substantially its sole 
effect will be to poison the mind of the jurors or to 
complicate the issues of the case. 

• • • 

• • • the testimony of other assaults was so unnec¬ 
essary to the case of the prosecution, so purely cumu¬ 
lative, that its exclusion could not have harmed the 
government at all, whereas its admission must have 
had the almost sole effect of prejudicing the jury 
against appellant and complicating the issue. In effect 
appellant was put on trial for several offenses when 
he was charged with but one. 

One of the critical issues before the jury was whether 
the check for $375.00 was procured with intent to defraud. 
If it was not so procured the transaction was not an offense 
under the statute. The other advances were in the identi¬ 
cal category of the advance charged in the indictment. No 
new pretenses were made nor did evidence of subsequent 
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transactions add anything new to the evidence already 
produced, such evidence was wholly accumulative in 
amount and number of transactions. Because of its cum¬ 
ulative character the evidence would not have been admis¬ 
sible even if the Court advised the jury that testimony of 
other similar transactions between the parties was to be 
produced and considered solely on the issue of intent. But 
to have the Court designate these subsequent transactions 
as other offenses was to tell the jury in effect that the sub¬ 
sequent transactions, similar in every particular to the one 
charged in the indictment, were in fact criminal offenses be¬ 
cause made with intent to defraud. It had been so decided 
by the Court. As to these transactions defendants had al¬ 
ready been convicted by the prosecution and Court. Under 
such circumstances the jury would naturally feel a compul¬ 
sion to ratify the Court’s decision to that effect. The 
Court’s instructions to the jury reinforced that compulsion. 
If the other transactions between the parties were other of¬ 
fenses the important issue of intent was removed from 
consideration of the jury. 


IV 

Because the Indictment Failed to Charge a Crime, District 
Court Was Without Jurisdiction to Submit Case to 
Jury. Defendants Were Charged with Making But 
One Statement, Which Was Not Traversed, Relating 
to a Subsisting Fact. Two Statements, Relating to 
Future Performances, Were Alleged as False Pre¬ 
tenses and Traversed as Such. Because No Evidence 
Was Produced that the Statement of a Subsisting 
Fact, Was Actually False Prosecution Failed to Make 
a Case of False Pretenses. 

The government neither had nor made a case, and the 
Court should have directed a verdict for the accused. 

While the indictment was not tested by demurrer, it is 
here seriously contended that the count on which the ac- 
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cused was tried and convicted failed to state an offense. 
An analysis of the charge gives strong evidence that it 
was intended to convict defendants on charges not offenses 
under the statute. Since the Court only has cognizance of 
crimes and offenses committed -within the District (11 D. 
C. Code [1940] 306) unless the count stated an indictable 
offense the Court was without jurisdiction to submit the 
case to the jury. 

United States v. Cruikshank 92 U. S. 542,558; 23 LE 588 

United States v. Simmons 96 U. S. 360, 362; 24 LE 819 

Pettibone vs. United States 148 U. S. 197, 203; 37 LE 
419 

Even if the first count stated an offense, which we do 
not admit, the prosecution wholly failed to prove a case 
of false pretenses, and accused’s motions for a directed 
verdict should have been granted. 

The applicable statute (22 D. C. Code [1940] 1301) de¬ 
clares the common law of false pretenses. This Court has 
held that a false pretense or representation within the 
meaning of the law must relate to some subsisting fact, 
past or present. 

Engle v. United States, 48 App. D. C. 466, 475 

Biddle v. United States, 156 Fed. 759 

Randle v. United States , 72 App. D. C. 368 

“A false pretense is a false and fraudulent repre¬ 
sentation or statement of fact, as existing or having 
taken place.” 

12 Am. & Eng. Enc. of law 804 

Of the three false statements charged in the indictment, 
only one related to a subsisting fact, past or present, viz: 

That they (defendants) were engaged in the wine and 
liquor business in Alexandria, Virginia. 
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If this allegation had been false and fraudulent and had 
been traversed, it would have formed the basis of an in¬ 
dictment under the statute. But the representation was 
not traversed because the pleader knew that it was not 
untrue, and could not be traversed. However to bolster the 
charge two other representations were thrown in and 
traversed, viz: 

1. If Violette McMullen would advance certain money 
they (defendants) would purchase liquor stamps, 
and, 

2. They would return to her the money so advanced 
with $105.00 or $106.00 additional. 

Neither of these statements, relating to future perform¬ 
ance, did not and could not form the basis of a charge of 
false pretenses under the statute as interpreted by this 
Court. Like the inquiry about the interest of Norman 
Bowles in the case, they were thrown in to confuse the 
issue to be determined by the jury. 

That further analysis of the indictment is proof to this 
effect, is found in the clause of the indictment which 
charges,— 

By color and means of which false pretenses, they 
(defendants) obtained $375.00 in money. 

Since the plural was used the pleader and the pleading 
included two representations, relating to future perform¬ 
ance, which were not false pretenses under the statute. 
Finally the traversing clause of the indictment drops the 
first charge and traverses two representations which we 
have shown could have not been false pretenses. Briefly 
the traverse states,— 

(The defendants) would not purchase • • • liquor 
stamps, and would not return • • • the money ad¬ 
vanced by her, * * • as they • • • at that time of the 
making bv them of the false pretenses, then and there 
well knew. 



15 


Which false pretenses did the pleader mean? The one 
about being in the wine and liquor business, or those per¬ 
taining to future performances? If the latter they were 
not false pretenses under the statute. Nor does the con¬ 
fusion of the issue of false pretenses end with the indict¬ 
ment. In the government’s testimony we find,— 

Over objection * * * witness testified she believed 
the representations made by Sydney A. Chaplin to be 
true and relying upon these representations she gave 
him the money and never received any money from 
the defendants. (App. p. 9) 

The prosecution produced no evidence that either appel¬ 
lant or his co-defendant had made any false pretense of 
representation of a subsisting fact, past or present. There¬ 
fore the trial Judge should have directed a verdict for the 
defendants. 

The only indictable false pretense charged, but not 
traversed, was that the defendants falsely represented they 
were in the wine and liquor business in Alexandria. Hav¬ 
ing made that charge the prosecution was bound by it. 
Unless it produced evidence that it was false and fraudu¬ 
lent, it had made no case of false pretenses. What was its 
proof in that respect? 

Appellant’s wife trading as Old Dominion Distributors 
held a license. Between the date of November 1, 1941 and 
January 1942 this concern had purchased 2,725 gallons 
of wine. The government made no effort to prove who 
owned the business, who had an interest in it, or who man¬ 
aged it. No effort was made to show the amount paid for 
the wine; whether it was fermented wine or wine forti¬ 
fied by the addition of distilled spirits. Nor was any effort 
made to rebut the fact that they had a warehouse in Alex¬ 
andria. Its sole proof toward a refutation that the de¬ 
fendants were engaged in the wine and liquor business 
was to prove that Sydney A. Chaplin had never applied 
for a license. Did this testimony furnish a sufficient proof 
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for the jury to find beyond a reasonable doubt that the 
defendants were guilty of a false and fraudulent pretense 
by representing that they were in the wine and liquor 
business in Alexandria. If the proof was not sufficient, 
and we contend that it was not, it was error to submit 
the case to the jury for speculation. 

“Unless there is substantial evidence of fact which 
excludes every hypothesis but that of guilt it is the 
duty of the trial judge to instruct the jury to return 
a verdict for the accused.” 

Isbel v. United States , 227 Fed. 7S8, 792 

Hammond v. United States, 75 U. S. App. D. C. 397, 39S; 
127 F (2d) 752 

Cady v. United States, 54 App. D. C. 10, 11; 293 Fed. 829 

Defendants’ testimony, not rebutted, was that Sydney 
owned and managed the business, his wife Dorothy attend¬ 
ing to office work and correspondence. On this vital issue 
of false pretenses,—a false statement relating to subsist¬ 
ing fact, past or present, government’s proofs not only 
failed, but affirmatively proved that the defendants were 
in fact engaged in the wine and liquor business in Alex¬ 
andria. 


V 

Refusal of the Court to Grant Defendants’ Request for an 
Instruction to the Jury that They Could Not Convict 
Unless They found that the Accused had Made a False 
Statement About an Existing or Past Fact, Left the 
Jury Without an authoritative Statement of the Law 
of False Pretenses and Permitted Them to Speculate 
as to the Scope of Their Inquiry. 

Even if the indictment had been sufficient to confer 
jurisdiction, and the evidence, if believed, sufficient to 
prove an indictable false pretense, appellant was entitled 
to protection from being found guilty of making state- 
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ments or representations which were not false pretenses 
under the statute. It was therefore important that the 
Court fully explain the law of false pretenses; to explain 
to the jury that an indictable false pretense was a false 
and fraudulent statement about a subsisting fact, past 
or present; and to instruct them that unless they found 
the defendants had made such a statement relating to a 
subsisting fact, they could not find them guilty. 

Without such a categorical instruction the jury was left 
free to consider the two other representations set out in 
the indictment, as false pretenses simply because they were 
set out as false pretenses in the indictment. Counsel’s 
request for an instruction to the effect that unless the 
jury found the defendants had made a false statement 
or representation about a past or existing fact they could 
not find them guilty, should have been granted. Not only 
did the Court deny the request, but it also failed to cover 
the substance of the request in its charge. 

The following is what the Court, according to the record, 
charged,— 

“If the jury found the defendants had made any 
of the representations charged in the indictment, that 
such representations, if any were representations of 
an existing fact, and that such representations or any 
of them, were made with intent to defraud, then the 
jury could find the defendants guilty as charged in 
the indictment. (App. p. 15; emphasis supplied) 

The vice of the Court’s charge is that it not only failed 
to separate the representation relating to a subsisting 
fact from those relating to promises of future promises 
of performance, but it also failed to properly separate 
the issue of intent from representations not indictable as 
false pretenses. 

The whole case, including the Court’s charge to the 
jury, forcibly illustrates the Chinese adage, that in travel- 
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ing a thousand miles, the first step is as important as the 
last one. Here all errors are really attributable to the first 
step,—the indictment. Considering the allegations in the 
indictment it is difficult to comprehend how appellant could 
have had a fair trial. 


CONCLUSION 

Because of the errors set out herein, appellant did not 
have the benefit of a fair and impartial trial in the District 
Court. Therefore the judgment of that Court should be 
reversed. 


Respectfully submitted, 

Frank J. Kelly 
J. H. Bilbrey, 

Attorneys for Appellant. 
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SJntteb States Court of appeals! 

DISTRICT OF COLUMBIA 


No. 9042 


SIDNEY A. CHAPLIN, 

Appellant, 

vs. 

UNITED STATES OF AMERICA, 

Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia. 

JOINT APPENDIX 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

1 Holding a Criminal Term 

District of Columbia, ss: 

January Term, A. D. 1944. 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their 
oath, do present: 

That one Sydney A. Chaplin and one Dorothy Chaplin, 
on, to wit, the twenty-third day of November, 1941, and at 
the District of Columbia aforesaid, unlawfully, knowing¬ 
ly, designedly and with intent to defraud, feloniously did 
pretend and represent to one Violette McMullen, then and 
there being, that they, the said Sidney A. Chaplin and 
the said Dorothy Chaplin, were engaged in the wine and 
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liquor business in Alexandria, Virginia, and that if she, 
the said Violette McMullen, would advance certain money, 
they, the said Sydney A. Chaplin and the said Dorothy 
Chaplin, would purchase certain liquor stamps with the 
said money, and after a certain period of time, to wit, six 
months, would return to the said Violette McMullen, any 
money so advanced, together with one hundred and five 
or one hundred and six dollars additional. 

By color and means of which false pretenses and repre • 
sentations aforesaid, the said Sydney A. Chaplin and the 
said Dorothy Chaplin, did then and there, with intent to 
defraud feloniously, unlawfully, knowingly and designedly 
obtain from the said Violette McMullen, three hundred 
and seventy-five dollars in money, of the value of three 
hundred and seventy-five dollars, of the money and prop¬ 
erty of the said Violet McMullen, which said three hundred 
and seventy-five dollars in money, of the value aforesaid, 
the said Violette McMullen, relying upon the false pre¬ 
tenses and representations aforesaid, which she be- 
2 lieved to be true and being deceived thereby did then 
and there deliver to the said Sydney A. Chaplin and 
the said Dorothy Chaplin. 

Whereas, in truth and in fact, the said Sydney A. Chap¬ 
lin and the said Dorothy Chaplin would not purchase 
such liquor stamps and would not return to the said 
Violette McMullen the money advanced by her, together 
with one hundred and five or one hundred and six dollars 
additional, as they, the said Sydney A. Chaplin and the 
said Dorothy Chaplin, at the time of the making by them 
of the false pretenses and representations aforesaid, then 
and there well knew; against the form of the statute in such 
case made and provided, and against the peace and gov¬ 
ernment of the said United States. 

• • • * 
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DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

3 Tuesday, May 29, 1945. 

THE COURT RESUMES ITS SESSION PUR¬ 
SUANT TO ADJOURNMENT: HON. JOHN C. COLLET, 
PRESIDING. 

UNITED STATES 
vs. 

SYDNEY A. CHAPLIN 

No. 73,234 
Indicted for 
False Pretenses and 
Grand Larceny 

Come again the parties aforesaid, in manner as afore¬ 
said, and the same jury as aforesaid in this cause, the 
hearing of which was respited yesterday; whereupon said 
jury upon their oath say that the defendant is guilty in 
manner and form as charged in count one of the indict¬ 
ment; and thereupon each and every member of the jury 
is asked if that is his verdict and each and every member 
thereof say that the defendant is guilty in manner and 
form as charged in count one of the indictment; where¬ 
upon the Attorney of the United States says he will not 
further prosecute the second count of the indictment; and 
thereupon said defendant, with consent of surety, is per¬ 
mitted to remain on bond pending sentence. 


DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Friday, June 8, 1945. 
5 

THE COURT RESUMES ITS SESSION PUR¬ 
SUANT TO ADJOURNMENT: HON. JOHN C. COLLET, 
PRESIDING. 
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UNITED STATES 
vs. 

SIDNEY CHAPLIN 

No. 73,234 
Indicted for 
False Pretenses and 
Grand Larceny 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recogniz¬ 
ance, and by his attorney, Frank J. Kelly, Esquire; and 
thereupon the defendant’s motion for a new trial coming 
on to be heard, is by the Court overruled and is allowed 
an exception which is noted; and thereupon it is demand¬ 
ed of the defendant what further he has to say why the 
sentence of the law* should not be pronounced against him 
and he says nothing except as he has already said; -where¬ 
upon it is considered by the Court that, for his said of¬ 
fense, the said defendant be committed to the custody of 
the Attorney General or his authorized representative for 
imprisonment for a period of One (1) year to Three (3) 
years; and thereupon the Court fixed the amount of bail 
in this case at Fifteen Hundred ($1500.00) Dollars and 
the defendant is committed to the Washington Asylum and 
/ail. 


District of Columbia 

UNITED STATES OF AMERICA 

vs. 

SIDNEY A. CHAPLIN 
Criminal No. 73234 

NOTICE OF APPEAL 

Filed June 15, 1945 
Joseph W. Stewart, Clerk 
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SYDNEY A. CHAPLIN, 1022 7th St, N. W., 

(Name and address of appellant) 

FRANK J. KELLY, 1010 Vermont Ave., N. W., 

(Name and address of appellant’s attorney) 

Offense—False Pretenses and Grand Larceny. 

Date of judgment—June S, 1945. 

Brief description of judgment or sentence—One to Three 
Years. 

Name of prison where now confined, if not on bail— 

I, the above-named appellant, hereby appeal to the Court 
of Appeals of the District of Columbia from the judgment 
above-mentioned on the grounds set forth below. 

FRANK J. KELLY, 
Attorney for Appellant. 

Date—June 14, 1945. 


GROUNDS OF APPEAL 

Verdict contrary to the Law and Evidence, etcetera. 

* 

ASSIGNMENT OF ERRORS 

8 The defendant, Sydney A. Chaplin, for errors to 

be presented on appeal, assigns the following: 

1. The Court erred in overruling the defendants ’ motion 
for a mis-trial. 

2. The Court erred in permitting the complaining wit¬ 
ness, over objection, to testify that she gave the de¬ 
fendants a check for $375.00. 

3. The Court erred in overruling the defendants’ ob¬ 
jection to the offer and receipt in evidence of said 
check. 

4. The Court erred in overruling defendants’ object- 
jections to testimony of other offenses, subsequent 
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to, and other than, those charged in the indictment 
herein. 

5. The Court erred in denying defendants’ motion for 
a directed verdict at the close of government’s case. 

6. The Court erred in refusing to direct a verdict for 
defendants at the close of all the testimony. 

7. The Court erred in denying defendants’ motion to 
charge the jury that unless they found the defend¬ 
ants, or either of them, had made a false statement 
or representation about a past or existing fact, they 
could not find them guilty. 

8. The Court erred in charging the jury that if they 
found the defendants had made any of the repre¬ 
sentations charged in the indictment and found they 
were false and made with intent to defraud, then 
they could find defendants guilty as charged. 

J. H. BILBREY 
FRANK J. KELLY 

Attorneys for the defendant 
Sidney A. Chaplin 

Received copy of the foregoing 
this 7th day of September, 1945. 

ARTHUR J. MC LAUGHLIN, 

Attorney of the United States in 
and for the District of Columbia . 

BILL OF EXCEPTIONS 

9 Filed October 30, 1945 

Charles E. Stewart, Cleric 

Be it remembered that the trial of this case which was 
heard before Judge John C. Collet in Criminal Court No. 
3 of the District Court of the United States for the District 
of Columbia on the 24th and 25th of May, 1945, the Gov- 
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eminent being represented by Arthur J. McLaughlin, 
Esquire, and the defendants by Frank J. Kelly, Esquire 
the following proceedings were had: 

After the jury panel in attendance had been sworn on 
voir dire, and the Assistant United States Attorney for 
the prosecution identified the case about to be tried the 
following occurred: 

Do any of you know Norman Bowles? One juror indi¬ 
cated he did. Whereupon Mr. Kelly asked why the in¬ 
quiry was made, stating that he knew of no connection Mr. 
Bowles had with the case. Mr. McLaughlin stated he did 
not know but wanted an answer to his question in the event 
Bowles was connected with the case. Whereupon the Court 
suggested that counsel ask Mr. Bowles if he had any 
connection with the case. 

Out of the presence and hearing of the jury, defense 
counsel advised the Court that Norman Bowles was twice 
convicted of a felony and disbarred as an attorney of the 
District of Columbia Bar; and that one of the jurors knew 
Bowles. The prosecutor maintained that the query 
10 was made because he wanted to know what Bowles 
had to do with the case. Thereupon in the presence 
of the jury defendants 7 counsel asked Bowles to stand 
and state his interest in the case. Arising Bowles de¬ 
clared he had no interest in the case. 

Thereafter the jury was impaneled, sworn and dismissed 
for recess. 

After recess counsel for defendants advised the Court 
that during recess, in the men’s room he heard a member 
of the panel, sworn on voir dire but not selected, say to 
one of the empaneled jurors that, “Kelly started the Argu¬ 
ment.” 

After questioning the jurors concerned, the Court an- 
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nounced it was satisfied defendants’ rights were not pre¬ 
judiced. 

Defendants’ counsel moved the court to declare a mis¬ 
trial on the grounds of prejudice to the defendants, but 
th Court overruled the motion to which the defendants 
excepted. 

Thereupon to maintain the issues on its part joined the 
government produced witnesses who testified in substance 
as follows: 

HUNTER MILLER. Was Chairman of Virginia Alco¬ 
hol Beverage Control Board located Richmond, Va. Rec¬ 
ords in his office showed that sometime prior to November, 
1941, Dorothy Chaplin, trading as Old Dominion Distri¬ 
butors, had applied for and was granted a wholesale wine 
license, which was in effect on November 1, 1941. There 
was no record that Sydney A. Chaplin had ever applied 
for or been granted a wholesale license in the State of 
Virginia. 

CROSS EXAMINATION. Between dates of November 
1, 1941 and January 13, 1942 the Old Dominion Distri¬ 
butors were permitted to, and did purchase 2,725 gallons 
of wine some of which was for out-State sale not re¬ 
quiring the purchase of State stamps. That during this 
same period the Old Dominion Distributors purchased 
$39.00 worth of State stamps. That at one time an appli¬ 
cant for a wine license was required to state the name of 
general as well as sales manager. 

11 Older records of his office could not be found; wit¬ 
ness could not say whether Sydney A. Chaplin had 
been given as general or sales manager in the application 
of Dorothy Chaplin, 

MRS. EMIL. CRAWFORD. In November, 1941 her 
name was Violette McMullen; she has since married. Is 
a registered nurse. Nov. 19, 1941 was called to a case at 
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Episcopal Eye, Ear & Throat Hospital, District of Colum¬ 
bia. Patient was Sidney A. Chaplin, who underwent an 
operation and convalesced at the hospital. First met him 
and his wife, Dorothy Chaplin, while attending him as 
nurse. Nov. 23, 1941 Sidney A. Chaplin began proposi¬ 
tioning her to go into a wine and liquor business with him 
in Alexandria, Va. He stated he had the stock and license 
to operate, but needed money to buy state liquor stamps 
to get two carloads of wine out of the warehouse. If wit¬ 
ness would give him $375.00 to purchase State wine stamps 
it was to be repaid on or before six months, including $105 
or $106. He was to take this money to buy state stamps 
costing $0.16 for one-fifth of a gallon. 

Nov. 26, 1941, Dorothy Chaplin called her at her home 
and asked witness to meet her at the Hamilton Nat’l Bank, 
20th Street and Pennsylvania Ave., N.W., in order that 
she might give her a check for her husband’s business. 
Meeting her, Dorothy Chaplin stated that Sydney was at 
the Harrington Hotel, and said that he wanted to give her 
instructions as to how the check was to be made. Met him 
there. Dorothy Chaplin wrote the check; all witness did 
was to date and sign it. Witness gave check to Sydney 
A. Chaplin. 

Witness identified a check as the same she gave Sydney 
Chaplin Nov. 26, 1941. Over objections and exceptions of 
defendants, the Court permitted the check to be received 
in evidence. Check dated Nov. 26, 1941, on the Hamilton 
National Bank, payable to the order of “Old Dominion 
Distributors, S. A. C.” for $375.00 was signed “Violette 
McMullen.” It was endorsed “Old Dominion Dist. S. A. 
C. Dorothy Chaplin”. It was stamped on the reverse side 
by Burke & Herbert Bank & Trust Co., Alexandria, Va., 
and marked by the bank upon which it was drawn. 

Over objections and exceptions of defendants, witness 
testified she believed the representations made by Sydney 
A. Chaplin to be true and relying upon these representa- 
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tions she gave him the money and never received any 
money from defendants. 

Out of the presence and hearing of the jury, prosecution 
advised the Court he intended to produce evidence of other 
offenses to show intent. Over objections and exceptions of 
defendants the Court allowed prosecution to introduce evi¬ 
dence of other offenses. But the Court instructed the jury 
that prosecution was going to introduce evidence of other 
offenses and that such evidence should be considered by 
them only for the purpose of showing intent of defendants 
at the time of receiving $375.00 Nov. 26, 1941. 

Witness stated she never saw or heard form defendants 
from Nov. 26, 1941 until December 3, 1942 when Sydney 
A. Chaplin called on the ’phone and invited her to dinner. 
Met him on Dec. 4,1941 and had dinner with him; he made 
no mention of check received November 26, 1941. Stated 
he needed more money to get more wine from warehouse. 
He stated witness was to receive a very good interest with 
payment soon. He "was to take this money and buy more 
state stamps to move wine from warehouse. 

December 5, 1941 Sydney A. Chaplin came to witness’ 
house and they went to American Building Association 
w’here she got $500.00 cash from her savings account and 
turned it over to Sydney A. Chaplin. She also gave him 
a check from $200.00 upon his representations. That they 
parted and he was to meet her at 5:30 P.M. the same day 
at the Ambassador Hotel. She went to Ambassador at 
5:30 P.M. and vras met by Dorothy Chaplin who stated 
that Sydney had been taken violently ill with a headache 
and sent her to meet me. 

13 Dec. 9, 1941 Sydney A. Chaplin came to witness’ 
house stating he needed more money for state stamps for 
one carload of wrine which was in the station at which time 
she gave him seven $100 War bonds. 

Dec. 16, 1941 Dorothy Chaplin met witness at hospital 
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assuring her business was going well and wine was selling 
fast; said Mr. Chaplin would be in later to see witness. He 
was very occupied with the business. 

Monday, December 29, 1941 Sydney A. Chaplin came to 
witness’ home stating he needed $650.00 more for the busi¬ 
ness. Dec. 30, 1941 Mrs. Dorothy Chaplin came over to 
her house stating that Sydney had sent her for the money, 
which witness gave her $650.00. Dorothy counted it and 
stated that Sydney A. Chaplin would take care of every¬ 
thing. 

March 27, 1942 witness went to see a lawyer about get¬ 
ting her money back. Witness did not hear from the 
Chaplins until first •week in April when Sydney called her 
and asked “If she wanted to ruin his business connections.” 
Told him that all she was interested in was getting her 
money back. 

July 13, 1942 Dorothy Chaplin called and wanted to pay 
her seven dollars a week if she would take the whole case 
away from her lawyer. Attorney advised her not to ac¬ 
cept. Witness has neither seen nor heard from Mr. and 
Mrs. Chaplin until date of trial. 

CROSS EXAMINATION. During time Svdnew 
Chaplin was in the hospital, witness met several persons 
in the wine business, but did not remember their names. 
Witness made first advance of $375.00 because she thought 
it was good business. Witness did not know legal rate of 
interest. Other sums were advanced to Chaplin to protect 
her investment. Four of the seven $100 War bonds given 
to Chaplin Dec. 9, 1941 were returned to her by a third 
person. Witness and her sister had dinner with Chaplins 
at their home connected with their wine warehouse 
14 on Christmas day, 1941. 

And the prosecution rested. 
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Thereupon defendants, through their counsel, moved the 
Court to direct the jury to return a verdict of not guilty 
on grounds, among others, that the prosecution had pro¬ 
duced no evidence to submit to the jury on the issue of 
false pretenses. But the Court overruled said motion with 
leave to renew it at the close of all testimony, to which 
ruling defendants reserved an exception. 

Thereupon the defendants produced witnesses in their 
behalf who testified in substance as follows: 

SYDNEY A. CHAPLIN. In November, 1941 entered 
Episcopal Eye, Ear & Throat Hospital for an operation on 
larynx from which he had been suffering for some time. 
Had a day and night nurse. Day nurse was Miss Violette 
McMullen. Attending as nurse Miss McMullen would oc¬ 
casionally listen to discussions of business transactions 
with my wife. At one time she met one of the wholesalers 
who supplied witness with merchandise. In the course of 
these discussions she learned of mv business difficulties. 
A few days before my discharge from Hospital Miss Mc¬ 
Mullen and witness discussed the chances of making some 
money if I was only in position to take care of my business 
properly. She was interested in making some profit on 
some of her money; and asked me how much money I need¬ 
ed to further the business stating that if it were not too 
much she would be willing to lend me some. Witness told 
her he needed $375.00 to buy stamps, pay off 10% taxes 
as required by the A. B. C. Board in Virginia and take care 
of a small payment to one of my business wholesalers. 

The day witness was discharged from the Hospital Miss 
McMullen met him and his wife at the Harrington Hotel 
and gave us a check for $375.00 drawn on the Hamilton 
National Bank to order of Old Dominion Distributing Co. 

which did a wholesale business in name of witness’ 
15 wife. The business belonged to him. Witness was 
manager of purchases and sales; his wife attended 
to the office work and correspondence. 
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CROSS EXAMINATION: Did not intend or try to de¬ 
fraud Miss McMullen; intended to repay her, but did not 
do so because of financial conditions. He actually owned 
the business but had no records to so show. Had to close 
wine business in latter part of March, 1942. Before he 
closed business ’phoned Miss McMullen; asked her to take 
charge of business. 

Miss McMullen gave witness check for $200.00; he cash¬ 
ed it and gave cash to her. Did not send wife to Miss 
McMullen to get ....650.00. Did not receive that amount as 
stated by Miss McMullen. Did receive from her $1525.00 
in the following sums at about the dates as stated: Nov. 
26, 1941—$375.00; Dec. 7, 1941—$75.00; Dec. 9, 1941— 
$225.00, the proceeds of three war bonds; Jan. 4, 1942 
$50.00 paid by Miss McMullen to Western Union for wit¬ 
ness; Jan. 6, 1942—$300.00. 

If witness had not been ill and unable to properly man¬ 
age business Miss McMullen would have received the 
money she advanced. At no time had witness any inten¬ 
tion of not repaying Miss McMullen, and regardless of this 
prosecution witness will reimburse Miss McMullen. 

DOROTHY CHAPLIN produced as a witness for de¬ 
fendants, testified in substance as follows: 

Wife of Sydney A. Chaplin, and one of the defendants; 
has four children. Met Miss McMullen at Hospital morn¬ 
ing after operation on her husband for cancerous growth 
on larynx. He was in serious condition and could not 
talk; had to write about business and other instructions. 
Wine business in Alexandria was in name of witness; bus¬ 
iness belonged to Sydney A. Chaplin, her husband. In ap¬ 
plication for license witness specified that Sydney 
16 A. Chaplin was the manager. Witness never dis¬ 
cussed business with Miss McMullen; and never 
heard Sydney discuss business with her. 
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Sydney was dicharged from the Hospital Nov. 26, 1941, 
bnt still had to wear a tube in his throat. Leaving Hospit¬ 
al witness and her husband went to Harrington Hotel. 
Shortly afterwards Miss McMullen arrived. After some 
conversation Miss McMullen took out her checkbook and 
started to write a check, but appeared to bo confused. Her 
husband then asked witness to write out check for $375.00. 
Check was handed to Sydney Chaplin. Later witness took 
the check, endorsed it and deposited it in bank for collec¬ 
tion. 

CROSS EXAMINATION: Was not familiar with the 
wine business, did not remember just what was paid for 
state revenue stamps; those for fortified wine cost more 
than the others. Did not meet Miss McMullen at the bank; 
met her at the hotel. Business belonged to her husband. 

In April or May, 1942 ’phoned Miss McMullen; told her 
about financial condition. Sydney was working in Detroit 
at the time. Told Miss McMullen that she could only pay 
her at that time $7.00 a week; but later might be able to 
pay more. Miss McMullen said matter was in hands of 
her attorney, but would not give his name. 

After the defense and the prosecution rested counsel for 
defendants moved the Court to direct a verdict for the de¬ 
fendants, which motion was overruled by the Court. Coun¬ 
sel then moved the Court to instruct the jury that unless 
they found the defendants, or either or them, had made a 
false statement or representation about a past or existing 
fact, they could not find them guilty. 

But the Court refused to grant said motion, and charged 
in substance and to the effect that if the jury found the 
defendants had made any of the representations charged 
in the indictment, that such representations if any were 
representations of an existing fact and that such 
17 representations, or any of them, were false and made 
with intent to defraud, then the jury could find the 
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defendants guilty as charged in the indictment. To the 
Court’s denial of defendants’ request for instructions to 
the jury, as well as to the Court’s charge on the question 
of the nature of a false pretense, defendants’ counsel re¬ 
served exceptions. 

The Court also charged the jury in respect of the bur¬ 
den of proof; the presumption of innocence, and other 
matters to which no objections were made or exceptions 
reserved. 

And the Court now certifies that the foregoing bill of 
exceptions contains the substance of all of the evidence 
introduced by both the United States and the defendants 
upon the trial of this case together with the object¬ 
ions and exceptions. 

The defendant, Sydney A. Chaplin, now tenders this, 
his bill of exceptions herein, which he prays may be signed, 
sealed, enrolled, and made a part of the record of this case, 
nunc pro tunc, this 27th day of October, 1945. 


Given under my hand and seal the day and year afore¬ 
said. 


J. C. COLLET, 
Justice. 


Copy 
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United States, appellee 
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FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 

COUNTER-STATEMENT OF THE CASE 

Appellee wishes to make a more detailed statement of the 
evidence as it relates to certain points relied by appellant. 

Referring to the point that the prosecutor made an un¬ 
founded and prejudicial inquiry as to the jurors’ acquaintance 
with one Bowles, the bill of exceptions (Appellant’s App. 7) 
shows that the following transpired: 

“After the jury panel in attendance had been sworn 
on voir dire, and the Assistant United States Attorney 
for the prosecution identified the case about to be tried 
the following occurred: 

“Do any of you know Norman Bowles? One juror 
indicated he did. Whereupon Mr. Kelly asked why the 
inquiry was made, stating that he knew of no connection 
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Mr. Bowles had with the case. Mr. McLaughlin stated 
he did not know but wanted an answer to his question 
in the event Bowles was connected with the case. 
Whereupon the Court suggested that counsel ask Mr. 
Bowles if he had any connection with the case. 

“Out of the presence and hearing of the jury, defense 
counsel advised the Court that Norman Bowles was 
twice convicted of a felony and disbarred as an attorney 
of the District of Columbia Bar: and that one of the 
jurors knew Bowles. The prosecutor maintained 
10 that the query was made because he wanted to 
know what Bowles had to do with the case. 
Thereupon in the presence of the jury defendants’ coun¬ 
sel asked Bowles to stand and state his interest in the 
case. Arising Bowles declared he had no interest in the 
case. 

“Thereafter the jury was impaneled, sworn and dis¬ 
missed for recess. 

“After recess counsel for defendants advised the 
Court that during recess, in the men’s room he heard a 
member of the panel, sworn on voir dire but not 
selected, say to one of the empaneled jurors that, ‘Kelly 
started the Argument.’ 

“After questioning the jurors concerned, the Court 
announced it was satisfied defendants’ rights were not 
prejudiced. 

“Defendants’ counsel moved the court to declare a 
mistrial on the grounds of prejudice to the defendants, 
but the Court overruled the motion to which the de¬ 
fendants excepted.” 

In connection with the points as to the variance between the 
allegation and the proof of money paid and the evidence of 
other transactions, the bill of exceptions show’s that the follow¬ 
ing testimony was heard from the complaining witness: 

“MRS. EMIL. CRAWFORD. In November 1941 
her name was Violette McMullen; she has since mar¬ 
ried. Is a registered nurse. Nov. 19, 1941 was called 
to a case at Episcopal Eye, Ear & Throat Hospital, 
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District of Columbia. Patient was Sydney A. Chaplin, 
who underwent an operation and convalesced at the 
hospital. First met him and his wife, Dorothy Chaplin, 
while attending him as nurse. Nov. 23, 1941, Sydney 
A. Chaplin began propositioning her to go into a wine 
and liquor business with him in Alexandria, Va. He 
stated he had the stock and license to operate, but 
needed money to buy state liquor stamps to get two 
carloads of wine out of the warehouse. If witness 
would give him $375.00 to purchase State wine stamps 
it was to be repaid on or before six months, including 
$105 or $106. He was to take this money to buy state 
stamps costing $0.16 for one-fifth of a gallon. 

“Nov. 26, 1941, Dorothy Chaplin called her at her 
home and asked witness to meet her at the Hamilton 
Nat’l Bank, 20th Street and Pennsylvania Ave., N. W., 
in order that she might give her a check for her hus¬ 
band's business. Meeting her, Dorothy Chaplin stated 
that Sydney was at the Harrington Hotel, and said 
that he wanted to give her instructions as to how the 
check was to be made. Met him there. Dorothy 
Chaplain wrote the check; all witness did was to date 
and sign it. Witness gave check to Sydney A. Chaplin. 

“Witness identified a check as the same she gave 
Sydney Chaplin Nov. 26, 1941. Over objections and 
exceptions of defendants, the Court permitted the 
check to be received in evidence. Check dated Nov. 26, 
1941, on the Hamilton National Bank, payable to the 
order of ‘Old Dominion Distributors, S. A. C.’ for 
$375.00 was signed ‘Violette McMullen.’ It was en¬ 
dorsed ‘Old Dominion Dist. S. A. C. Dorothy Chaplin.’ 
It was stamped on the reverse side by Burke & Herbert 
Bank <fc Trust Co., Alexandria, Va., and marked by 
the bank upon which it was drawn. 

“Over objections and exceptions of defendants, wit¬ 
ness testified she believed the representations made 

by Sydney A. Chaplin to be true and relying upon these 
representations she gave him the money and never 
received any money from defendants. 
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“Out of the presence and hearing of the jury, prose¬ 
cution advised the Court he intended to produce evi¬ 
dence of other offenses to show intent. Over 
objections and exceptions of defendants the Court 
allowed prosecution to introduce evidence of other 
offenses. But the Court instructed the jury that 
prosecution was going to introduce evidence of other 
offenses and that such evidence should be considered 
by them only for the purpose of showing intent of 
defendants at the time of receiving $375.00 Nov. 26, 
1941. 

“Witness stated she never saw or heard from defend¬ 
ants from Nov. 26, 1941, until December 3, 1942, when 
Sydney A. Chaplin called on the ’phene and invited 
her to dinner. Met him on Dec. 4, 1941, and had 
dinner with him; he made no mention of check received 
Nov. 26, 1941. Stated he needed more money to get 
more wine from warehouse. He stated witness was to 
receive a very good interest with payment soon. He 
was to take this money and buy more state stamps to 
move wine from warehouse. 

“December 5, 1941, Sydney A. Chaplin came to 
witness’ house and they went to American Building 
Association where she got $500.00 cash from her sav¬ 
ings account and turned it over to Sydney A. Chaplin. 
She also gave him a check from $200.00 upon his 
representations. That they parted and he was to meet 
her at 5:30 P. M. the same day at the Ambassador 
Hotel. She went to Ambassador at 5:30 P. M. and was 
met by Dorothy Chaplin who stated that Sydney had 
been taken violently ill with a headache and sent her 
to meet me. 

13 “Deo. 9, 1941, Sydney A. Chaplin came to 
witness’ house stating he needed more money 
for state stamps for one carload of wine which was 
in the station at which time she gave him seven $100 
War bonds. 

“Dec. 16, 1941, Dorothy Chaplin met witness at hos¬ 
pital assuring her business was going well and wine 
was selling fast; said Mr. Chaplin would be in later to 
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see witness. He was very occupied with the business. 

“Monday, December 29, 1941, Sydney A. Chaplin 
came to witness’ home stating he needed $650.00 more 
for the business. Dec. 30, 1941, Mrs. Dorothy Chaplin 
came over to her house stating that Sydney had sent 
her for the money, which witness gave her $650.00. 
Dorothy counted it and stated that Sydney A. Chaplin 
would take care of everything. 

“March 27, 1942, witness went to see a lawyer about 
getting her money back. Witness did not hear from 
the Chaplins until first week in April when Sydney 
called her and asked “If she wanted to ruin his business 
connections.” Told him that all she was interested in 
was getting her money back. 

“July 13, 1942, Dorothy Chaplin called and wanted 
to pay her seven dollars a week if she would take the 
whole case away from her lawyer. Attorney advised 
her not to accept. Witness has neither seen nor heard 
from Mr. and Mrs. Chaplin until date of trial. 

“CROSS EXAMINATION. During time Sydney 
Chaplin was in the hospital, witness met several per¬ 
sons in the wine business, but did not remember their 
names. Witness made first advance of $375.00 because 
she thought it was good business. Witness did not 
know legal rate of interest. Other sums were advanced 
to Chaplin to protect her investment. Four of the 
seven $100 War bonds given to Chaplin Dec. 9, 1941, 
were returned to her by a third person. Witness and 
her sister had dinner with Chaplins at their 
14 home connected with their wine warehouse on 
Christmas day, 1941.” 

SUMMARY OF ARGUMENT 

I 

The prosecutor’s inquiry whether the jurors knew one 
Norman Bowles, a person seated in the courtroom, was made 
in good faith with a view to possibly exercising a challenge 
and worked no prejudice to the appellant. 
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II 

The variance between the allegation in the indictment that 
money was paid and the proof that a check was given was not 
material and caused no substantial prejudice to the appellant. 
There is no contention that he was surprised by this variance 
or that he was unprepared to meet it. 

III 

There was no error in allowing the prosecution to show 
subsequent similar transactions between the parties, for the 
purpose of showing the intent with which appellant induced 
the complaining witness to part with her money on the date 
named in the indictment. All the circumstances and dealings 
between the parties at or about this time were relevant to 
throw light on the transaction for which appellant was 
indicted. 

IV 

The indictment was not defective on the ground that it re¬ 
lated only to opinions and predictions of things to occur in the 
future. It alleged a representation that the money obtained 
was to be devoted to a particular purpose, and further alleged 
that appellant made the statement well knowing that it was 
untrue. The purpose for which the money was obtained was 
an existing fact and therefore indictable if made falsely and 
with intent to defraud. 

V 

The Court instructed the jury that it was necessary to find 
that the representations made were of an existing fact. This 
was an adequate statement of the law for the jury to follow, 
which they presumably did. 

ARGUMENT 

I 

Appellant argues that the prosecution tried to show general 
bad character and reputation of accused when it was not in 
issue. 
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The prosecution in identifying the case, asked the jury if 
they knew a man by the name of Norman Bowles; nothing 
more was said about Bowles. If any inference or suggestion 
was made as to the bad character of Norman Bowles it w*as 
on the part of the appellant to the Court and not within hear¬ 
ing of the jury and therefore in no way prejudiced the appel¬ 
lant. 

When the fact that one of the jurors knew Norman Bowles 
was brought to the attention of the appellant, and he failed to 
excuse him or use any of his preemptory challenges, it was a 
sure indication that the appellant did not think the question 
prejudicial. 

II 

The variance in this case caused no substantial prejudice 
to the defendant and therefore must be regarded as harmless. 
The cases cited by appellant adopting the more rigid tests in 
defining the rule against variance have been overruled by the 
opinion in Berger v. United States, 295 U. S. 78. 

' In the case of Cooper v. United States, 58 App. D. C. 325, 
30 F. (2d) 567 (1929) where it was held not a fatal variance 
though the indictment charged the defendant with embezzling 
money, and proof was that he misused a check and another 
obtained the money for him. See also Berger v. United States, 
supra, where the prosecution proved a conspiracy as charged 
against the defendant and others and, in addition, a con¬ 
spiracy by others with which the defendant was not connected. 
In holding that this was not a fatal variance, the Supreme 
Court interpreted and applied 28 U. S. C. 391, which provides 
that a judgment in a criminal case shall not be disturbed for 
error which does not affect the substantial rights of the parties. 
Said the Court on page 82. 

Evidently Congress intended by the amendment to Section 
269 to put an end to the too rigid application sometimes made 
of the rule that, error being shown, prejudice must be pre¬ 
sumed ; and to establish a more reasonable rule that if, upon 
an examination of the entire record, substantial prejudice does 
not appear, the error must be regarded as harmless. 
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There is no contention that appellant was surprised by the 
proof of a check instead of cash, and it is clear from his testi¬ 
mony that he was prepared to defend against evidence that 
he received a check rather than cash. 

Ill 

The general rule is that evidence is inadmissible which 
tends to prove that the accused committed a crime other than 
the one charged in the indictment. But this rule is subject to 
certain well-established exceptions “to the end that all relevant 
facts and circumstances tending to establish any of the con¬ 
stituent elements of the crime” for which the accused is on 
trial may be made to appear. Thus, one exception to the gen¬ 
eral rule made admissible the evidence for the purpose of 
proving that the act alleged in the indictment was performed 
by the accused with that particular intent which is an essential 
constituent element of the crime charged. 

It is immaterial whether the offenses occurred before or 
after the offense charged; it is the multiplication of instances 
that affects our belief, and not the time of their occurrence, 
provided the time is not so distant. 

In the case of Holt v. United States, 42 F. (2d) 103, the 
Court stated: When other offenses are introduced to show 
intent or repel the possibility of accident or mistake, the time 
of occurrence of the collateral circumstances is immaterial. 
Such duplication of the same situation is just as abnormal after 
the time laid in the indictment as before. Accordingly, it is 
held that evidence of the collateral circumstances after as well 
as before the alleged commission of the crime may be admitted. 

Laughlin v. United States, 67 App. D. C. 355, 358, 
92 F. (2d) 506, 509. 

Burge v. United States, 26 App. D. C. 524, 536. 

Price v. United States, 53 App. D. C. 164, 166, 289 
Fed. 562. 

Witters v. United States, 70 App. D. C. 318, 319, 320, 
106 F. (2d) 837. 

1 Wigmore Evidence (2d ed., 1923) Sec. 325. 

Jeffries v. United States, Ind. T. 47, 103 S. W. 761. 
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IV 

Appellant argues that the indictment was defective because 
the only statements traversed related to future performance. 
These statements were (1) that “if she, the said Violette 
McMullen, would advance certain money, they, the said 
Sydney A. Chaplin and the said Dorothy Chaplin, would pur¬ 
chase certain liquor stamps with the said money,” and (2) 
that “after a certain period of time, to wit, six months, would 
return to the said Violette McMullen, any money so advanced, 
together with one hundred and five or one hundred and six 
dollars additional.” Both of these statements were traversed, 
with an allegation that appellant “then and there well knew” 
that the statements were untrue. A third statement attrib¬ 
uted to appellant -was that they were engaged in the wine and 
liquor business in Alexandria, Virginia. This representation 
was not traversed and only served to show the significance of 
the representations alleged to be false. 

Appellant’s argument that the indictment was defective 
must fail if either of the representations traversed are viewed 
as representations of existing fact. Concededly, “ ... to be 
the proper subject of an indictment for obtaining money by 
false pretenses the misrepresentations must relate to present 
or past facts, as distinguished from something to take place in 
the future.” Randle v. United States , 72 App. D. C. 368, 370, 
113 F. (2d) 945,947. Every lawyer is familiar with the famous 
quip that “the state of a man’s mind is as much a fact as the 
state of his digestion” and a false representation, made know¬ 
ingly as was charged in this indictment, concerning the use to 
which the money was to be applied charged an existing fact, 
although in connection with this representation there was a 
representation relating merely to repayment. This point of 
view is clearly stated in Commonwealth v. Althause, 207 Mass. 
32, 48, 93 N. E. 202,206: “The doctrine ... is that if in addi¬ 
tion to making a promise to repay money borrowed, for example 
the defendant procured the loan by a false statement of his 
present intention as to the purpose for which he wished to 
secure the loan, it is a false representation of a fact and so a 
false pretense.” The court there points out that this view is 
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not the majority rule, and the quotation is dictum. However, 
in other cases it has been held directly that to make a contract 
or undertake an obligation with no present intention of per¬ 
forming constitutes an indictable false pretense. 

In People v. Ames, 61 Cal. App. (2d) 522, 531, 143 P. (2d) 
92,96, the defendant had contracted with T. to give him a home 
and care of life for a certain consideration. Defendant failed 
to keep this agreement and was convicted of false pretenses on 
the theory that she had had no intention of doing so. It was 
held that present intention not to perform is an existing fact 
and may be the basis of an indictable false pretense. The court 
said: 

“That two people can make a valid present contract 
for future care and support for life of one of them is 
too well settled to need citation of authorities. If one 
of the parties entertains a present intention of not per¬ 
forming her part of such a contract when it is made, and 
falsely represents to the other that she will give him a 
home and care for life and has no present intention of 
performing, and obtains money or property from the 
other while he relies on the truth of such false represen¬ 
tations, then they relate to a present fact and are not 
merely predictions of the occurrence of future events or 
the expression of an opinion concerning them.” 

In State v. McMahon, 140 A. 359, 360, 49 R. I. 107, the de¬ 
fendant gave his personal notes in connection with his purchase 
of several automobiles. From the circumstances it was found 
that he had no intention of meeting these obligations when he 
executed them, and he was prosecuted and convicted of cheat¬ 
ing. The court held that a present intention not to perform 
was indictable and said: “This state is committed to the doc¬ 
trine that in an action for deceit intention not to meet a future 
obligation is a question of fact to be submitted to the jury, and 
that a misrepresentation of a present state of mind as to such 
intention is a false representation of an existing fact. * * * 

The rule is equally applicable in this criminal prosecution for 
cheating.” 

In the case at bar, appellant induced Miss McMullen to 
engage in a contract with him by making representations as to 
the purpose to which the money was to be devoted. The in- 
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dictment charged that these representations were made with 
knowledge that they were not to be performed. This stated an 
existing fact and theer the indictment was not fatally defective 

V 

Appellant’s argument that the charge was defective follows 
from their view of the indictment and the law applicable 
thereto. If, however, the representations as to the purpose 
to which the money was to be applied and the intention not to 
perform be considered as existing facts, appellant’s argument 
is not sound. The Court did instruct the j ury that it was neces¬ 
sary to find that the representations were of existing facts and 
presumably the jury followed the instructions. The validity 
of appellant’s argument on this point stands or falls on the 
validity of his argument as to the indictment and as to what 
constitutes an indictable false pretense. Appellee submits that 
the indictment was sufficient and that the charge sufficiently 
instructed the jury how to apply the evidence thereto. 

CONCLUSION 

Appellee believes that there was no substantial prejudice to 
appellant by variance in the proof; that the prosecutor did not 
pass the limits of propriety in interrogating the jury; that the 
evidence of other transactions was properly received to show 
appellant’s intent; that the indictment properly stated an 
existing fact, and that the jury were properly instructed in 
regard to the law as applicable to this case. 

Respectfully submitted. 


Edward M. Curran, 

United States Attorney . 
Arthur J. McLaughlin, 
Assistant United States Attorney. 
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